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I. INTRODUCTION

The Immigration and Naturalization Act (INA), also known as The
McCarran-Walter Act of 1952 (Act),' states, as its goals, while
maintaining an emphasis on nationality, (1) the reunification of families,2
(2) the protection of the domestic labor force,3 and (3) the immigration of

* Associate Professor of Law at Texas Southern University, Thurgood Marshall School of
Law. Founder and co-director of the Institute for International and Immigration Law at Thurgood
Marshall School of Law. BA, St. Johns University (Minnesota); JD, University of Minnesota; EdM,
Harvard University; LLM, Harvard University. I would like to thank Professor Lupe Salinas for his
suggestions and Professor Craig Jackson for his work with the Institute for International and
Immigration Law. I want to also thank Yahaira Quezada and Amanda Lackland, my research
assistants, for all their hard work.
1. Immigration and Nationality Act, Pub. L. No. 82-414, 66 Stat. 163 (1952).
2. Marshall L. Cohen, ObtainingPermanentResident Status Through FamilyRelationships,
ImmigrationLaw: ALI-ABA Course of Study Materials 61, 63 (Study Course No. 38, 1998); Linda
Kelly, Preserving the Fundamental Right to Family Unity: Championing Notions of Social
Contract and Community Ties in the Battle of PlenaryPower Versus Aliens'Rights, 41 VILL. L.
REv. 725, 729 (1996).
3. McCarran-Walters Act (P.L. 82-414) §§ 203(a)(1) & 212(a)(14).
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persons with needed skills.4 The goal of family reunification has been a
cornerstone of U.S. immigration policy that was maintained as a priority
without any major congressional resistance5 until 1996, when Congress
enacted INA section 212(a)(9),6 a statute that clearly undermines the goal
of family reunification. That section's passage directly contradicts the
long-stated goal of family reunification. To alleviate section 212(a)(9)'s
harsh results, this Article recommends an amendment to section 2457 of
the Immigration and Nationality Act. This amendment would effectively
exempt U.S. citizens' immediate relatives' from the bar to adjustment of
status, which is created by section 212(a)(9). Specifically, the amendment
would allow the immediate relatives not previously inspected and
admitted 9 to adjust their status, that is, process their applications, while
remaining in the United States, thereby obviating the need to leave and be
subjected to the provisions of section 212(a)(9). This amendment will only
benefit a small number of aliens, will not create a security risk to the

4. Select Commission on Immigration and Refugee Policy, 97th Cong., 1st Sess., U.S.
Immigration Policy and the National Interest XI (Joint Comm. Print 1981). The Commission was
established under Pub. L. No.95-412, 92 Stat. 907 (1978).
5. See Hiroshi Motura, The Family and Immigration: A Roadmap for the Ruritanian
Lawmaker, 43 AM. J. CoMP. L. 511 (1995).
In June 1995, the Commission on Immigration Reform, chaired by former
Congresswoman Barbara Jordan, released its interim recommendations on "legal
immigration reform." The Commission proposed, among other things, that the
first, third, and fourth family preferences (for the adult sons and daughters and
siblings of citizens) be eliminated and that the second preference be limited to
spouses and minor children of permanent residents. A major legislative proposal
by Congressman Lamar Smith (R-Tex), Chairman of the House Subcommittee on
Immigration and Claims, would similarly eliminate the first, third, and fourth
family preferences, and would also restrict the second preference to minor
children of permanent residents.
Id. at 513.
6. Immigration and Nationality Act § 212(a)(9), 8 U.S.C. § 1182 (2006) (also known as the
three/ten year bar to admission because of § 212(a)(9)(B)(i)(I) and (II)).
7. Id. § 1255.
8. Under Immigration and Nationality Act, 8 U.S.C. § 1151 (b)(2)(A)(i), immediate relatives
include children, spouses, and parents over age twenty-one of U.S. citizens. The Act further defines
a child in § 1 101(b)(1), as "an unmarried person under twenty-one years of age," including a child
born out of wedlock, adopted, orphaned, or a step-child.
9. Immigration and Nationality Act § 1101(a)(13) defines the terms "admission" and
"admitted" to mean "the lawful entry of the alien into the United States after inspection and
authorization by an immigration officer."
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United States, and will promote family unity while discouraging illegal
immigration and fraudulent activity.
In Part Il.A, this Article discusses the 1996 Illegal Immigration Reform
and Immigration Responsibility Act and how its provisions are in direct
contradiction to Congress's long-stated goal to reunite families. Part II.B
provides a historical account of family reunification in the Act, thereby
laying a foundation for the proposition that family reunification is, and has
always been, a cornerstone of the Act. In Part II.C, I discuss instances
where Congress, in furthering the goal of family reunification, has made
exceptions which allow family members of United States citizens and
Lawful Permanent Residents to be admitted when others were excluded
from the United States. Part D discusses how an alien is able to acquire
permanent residency while remaining in the United States and how
Congress has made exceptions within this section that benefit relatives of
U.S. citizens and Lawful Permanent Residents. Part D also discusses how
recent legislation negatively affects those relatives' ability to acquire
residency in the United States in contradiction to the long-standing goal of
family reunification.
II. ADJUSTMENT TO LAWFUL PERMANENT RESIDENT STATUS

Generally, Lawful Permanent Resident (LPR) status in the United
States is acquired either while in the United States (adjustment of status)"°
or through Visa Processing abroad (consular processing). Adjustment of
status allows the applicant to remain in the United States, thus it is
"usually the preferred method of obtaining permanent residence." ' ' Once
the application for adjustment of status has been filed, the applicant, while
in the United States, "waits for a decision on the application."' 2 "Any
application for adjustment of status includes a background check and
security clearance."' 3
Prior to 1996, a U.S. citizen's or LPR's' 4 spouse who resided in the
United States and who did not qualify to change his or her status while in
the United States could remain in the United States without fear that when
time came for Visa Processing, the undocumented time he or she spent in
the United States would not affect his or her admissibility into the United
10. See Immigration and Nationality Act § 245, Pub. L. No. 82-414, 66 Stat. 163 (1952).
11. See Mary Field, The Questfor the Green Card: Eligibilityand Obstacles, DCBA BRIEF,
Jan. 2005, at 18, 20.
12. Id.
13. Id.
14. Immigration and Nationality Act § 101(a)(20), 8 U.S.C. § 1101 (2006).
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States. 5 In order to "adjust status" under INA section 245, an immigrant,
other than an immediate relative, 6 who is specially treated under the Act
through permission to adjust his or her status "despite status violations as
long as [he or she] entered the U.S. legally,"' 7
must be present in the U.S. subsequent to a lawful admission with
a nonimmigrant visa. The alien must have complied with the terms
of the nonimmigrant visa, including not ever accepting
unauthorized employment, and not have overstayed. This can be
difficult, given the amount of time some aliens must wait for their
turn to immigrate due to the limits on numbers of immigrant visas."
Although it was true that the beneficiary spouse gained no rights as a result
of his or her petition and remained in danger of deportation if detained, the
benefit of remaining with his or her spouse outweighed such dangers. 9
Though it was unlikely the immigration service would seek to remove the
spouse, after the passage of INA section 212(a)(9), returning to his or her
country for a final interview will certainly place that spouse in danger of
the inability to promptly return to the United States.2"
A. 1996 IllegalImmigration Reform and Immigration
Responsibility Act
In 1996, Congress passed into law the Illegal Immigration Reform and
Immigration Responsibility Act (IJRAIRA), 2' which amended the
Immigration and Nationality Act of 195222 by creating new grounds of
inadmissibility and deportability. 23 One of IIRAIRA's main goals was to
detain and remove immigrants with criminal convictions from the United

15. See id.§ 182(a)(9)(B).
16. Id.§ 1151.
17. Field, supra note 11, at 20.
18. Id.
19. Lenni B. Benson, The Invisible Worker, 27 N.C. J.INT'LL. & COM. REG. 483,488 (2002).
20. 8 U.S.C. § 1182(a)(9)(B)(i)(I) and (II).
21. Illegal Immigration Reform and Immigrant Responsibility Act, Pub. L. No. 104-208, 110
Stat. 3009 (1996).
22. Immigration and Nationality Act, Pub. L. No.82-414, 66 Stat. 163 (1952).
23.

RIcHARD BOSWELL, IMMIGRATION AND NATIONALITY LAW CASES AND MATERIALS 4 (3d

ed. 2000) (IIRAIRA "enhanced the Immigration and Naturalization Service's (INS) enforcement
power, limited judicial review, created new grounds of inadmissibility and deportability and limited
relief from deportation and, waivers of exclusions.").
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States, 24 thereby cutting immigration numbers "regardless of who will bear
the consequences., 25 Little or no reference was made to the goal of family
reunification.26
One of IRAIRA's new grounds for inadmissibility, INA
section 212(a)(9)(B)(i)(I) and (I), makes any alien 27 who leaves the
United States voluntarily, but who had been in the country illegally for
more than 180 days, but less than one year, ineligible for admission or
reentry for three years from the date of departure.28 Additionally, any alien
who has been unlawfully present in the United States for one year or more
from the date of departure or removal is ineligible for admission or reentry
for ten years from the date of departure.2 9 After the Act's passage, those
beneficiaries of petitions who are unable to change their status while
remaining in the United States risk being found inadmissible when they
return to their native countries for a final interview before seeking
admission.
"Perversely, the statutory provisions meant to encourage compliance
with the law may have encouraged the opposite: People wait in the United
States hoping for a method of legalizing or adjusting status rather than
leaving the United States and triggering the bar."3 Rather than returning
to their country and filing for a waiver,3 they choose to forego the process
and remain in the United States with their families, even if it means
remaining in illegal status.32 The effects of this provision are to separate
U.S. citizens and LPRs from their immediate relatives in contradiction to

24. See Immigration and Naturalization Oversight Before the Subcomm. on Immigration of
the U.S. Senate Comm. on the Judiciary (1998) (testimony of Doris Meissner, Commissioner,
Immigration and Naturalization Service).
25. Emma Guzman, The Dynamics of the Illegal Immigration Reform and Immigrant
ResponsibilityAct of 1996: The Splitting-Up of American Families, 2 SCHOLAR 95, 116 (2000)
(citing Russell M. Jauregui, Local View Immigration Laws Punish the Wrong People, PRESSENTERPRISE, Sept. 14, 1997, at A19. See also Doug Chia et al., The 104th Congress and
Amendments to the Current Legal and IllegalImmigration Regimes, 10 GEO. IMMIGR. L.J. 285,
287-89 (1996) (stating that different House and Senate bills propose to cut illegal immigration
through implementation of strict laws).
26. See Cohen, supranote 2; see also Kelly, supra note 2.
27. Immigration and Nationality Act § 101(a)(3), 8 U.S.C. § 1101(a)(3) (2006) (defining an
alien as "any person not a citizen or national of the United States").
28. Id. § 1182(a)(9)(B)(i)(I).
29. Id. § 1182(a)(9)(B)(i)(II).
30. David B. Thronson, Of Borders and Best Interests: Examining the Experiences of
undocumentedImmigrants in U.S. Family Courts, 11 TEX. HISP. J.L. & POL'Y 45,51 (2005).
31. 8 U.S.C. § 11 82(a)(9)(B)(v).
32. Thronson, supra note 30, at 51.
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the long-standing purpose of family reunification, and to encourage illegal
immigration.
B. Family Reunification
When the Act was codified, it added the provisions of the National
Origins Quota System. In 1921, Congress created "a temporary quota law
that limited the number of aliens of any nationality who could immigrate
to 3 percent of the United States residents of that nationality living in the
country in 1910.""3 Based on the U.S. population at the time, this "system"
gave admission preference to Northern Europeans.34 A minority report of
Congress, in reference to the passage of this Act, stated that the intent of
the 1921 law as follows:
the adoption of an unfounded anthropological theory that the
nations which are favored are the progeny of fictitious and hitherto
unsuspected Nordic ancestors, while those discriminated against are
not classified as belonging to that mythical ancestral stock. No
scientific evidence worthy of consideration was introduced to
substantiate this pseudoscientific proposition . . . The majority
report insinuates that some of those who have come from foreign
countries are non-assimilable or slow of assimilation. . . . The
preponderance of testimony adduced before the committee is to the
contrary.35
In 1965, Congress addressed this racial inequity in the admissions process
by passing into law the Immigration Reform Act of 1965, or the HartCellar Act,36 which changed "the primary focus of the criteria for
admission from nationality
to family reunification, with a smaller
'3 7
emphasis on needed skills.

33. U.S. COMMISSION ON CIVIL RIGHTS, THE TARNISHED GOLDEN DOOR, CIVIL RIGHTS
ISSUES IN IMMIGRATION 9 (1980) (citing ch. 8, 42 Stat. 153 (1924)).
34. Id.
35. Id. (citing INA (1952) U.S. Code Cong. and Ad. News 1653, 1668).
36. KAREN D. JOHNSON-WEBB, RECRUITING HISPANIC LABOR: IMMIGRANTS IN NONTRADITIONAL AREAS

37.

13 (2003).

NATIONAL RESEARCH COUNCIL, STATISTICS ON U.S. IMMIGRATION: AN ASSESSMENT OF

DATA NEEDS FOR FUTURE RESEARCH 9 (1996).
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38
In 1981, the Select Commission on Immigration and Refugee Policy,
appointed by Congress to study immigration policies, reaffirmed the
congressional goal of family reunification:

[R]eunification... serves the national interest not only through the
humaneness of the policy itself, but also through the promotion of
the public order and well-being of the nation. Psychologically and
socially, the reunion of family members with their close relatives
promotes the health and welfare of the United States.... In keeping
with tradition and humanitarian concerns, the Commission strongly
supports the admission of the immediate family members of
[United States] citizens without numerical restrictions.39
In 1990, as Congress considered and debated the passage of the
Immigration Act of 199040 (IMMACT), it once again emphasized its
support for maintaining family reunification. It is reported that during the
debate, Representative Bonior spoke in support of the Act's focus on
family unity4 and stated: "The wait for family reunification can be long
and painful.... Not only is it antifamily to allow such long separations,
it is also counterproductive. For it only encourages illegal immigration as
'
the best way to become united with loved ones."42
In order to meet Congress's goal of family reunification, the INA
provides a system under which U.S. citizens and LPRs are able to file a
petition for a very limited group of family members. Under the INA:
[A]ny citizen of the United States claiming that an alien is entitled
to classification by reason of a relationship described in paragraph
(1), (3), or (4) of section 1153(a) of this title or to an immediate
relative status under section 1151 (b)(2)(A)(i) of this title may file
a petition with the Attorney General for such classification.43
The INA separates those qualifying family members into two
categories: (1) immediate relatives and (2) other family members who fall

38. See U.S. SELECT COMMISSION ON IMMIGRATION AND REFUGEE POLICY, U.S.
IMMIGRATION POLICY AND THE NATIONAL INTEREST 112 (1981).

39. Id. at 112-13.
40. Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978 (1990).
41. Christopher A. Duefias, Coming to America: The Immigration Obstacle Facing
BinationalSame Sex Couples, 73 S.CAL. REv. 811 (2000).
42. Id.(quoting 136 Cong. Rec. H8629 (daily ed. Oct. 2, 1990) (statement of Rep. Bonior)).
43. Immigration and Nationality Act § 204(a)(l)(A)(i), 8 U.S.C. § 1154 (2006).
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into the "family preference system." "Immediate relatives" include "the
children, spouses, and parents of a citizen of the United States, except that,
in the case of parents, such citizens shall be at least 21 years of age."
Under IMMACT, Congress amended the definition of "immediate
relatives" to include widows and widowers of U.S. citizens who were
married at least two years at the time of the spouse's death, thereby
extending the family protection to those who qualified.45 "Child" means
an unmarried person under 21 years of age who is born in wedlock,46 is a
stepchild,47 an adopted child,48 an orphan,49 a child legitimated,5" and, in
some instances, a child born out of wedlock.5 '
Other family members who do not fall under the definition of
immediate relatives may qualify under the preference system under one of
the four categories: (1) first family preference, including unmarried sons
and daughters (those children 21 or older, or who marry while younger
than 2 1) of U.S. citizens;5 2 (2) second preference, including spouses and
unmarried sons and daughters of permanent resident aliens;5 3 (3) third
preference, including married sons and daughters of U.S. citizens;54 and
(4) fourth preference, including brothers and sisters of U.S. citizens, if the
citizens are at least 21 years of age.55
In addition to these family-based immigration categories, a key
instrument of family unity is INA section 203(d), which confers derivative
immigration status on the spouses and children of each family preference
immigrant who will "accompany" or "follow to join" the principal alien. 6
Those who are accompanying or coming to join a principal family member
under the employment-based system or the diversity program also benefit
from this provision.

44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.

Id. § 1 51(b)(2)(A)(i).
Id. § 1151(c).
Id.§ 1101(b)(1)(A).
Id.§ l101(b)(1)(B).
8 U.S.C. § ll01(b)(1)(E).
Id.§ 101(b)(1)(F).
Id.§ 1 101(b)(1)(C).
Id.§ 1153(a)(1)(D).
Id. § 1153(a)(1).
8 U.S.C. § 1153(a)(2).
Id.§ 1153(a)(3).
Id.§ 1153(a)(4).
Id.§ 1153(d).
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C. Exceptions within the Act
In addition to expressly stating that family reunification is one of the
cornerstones of the Act, Congress has made exceptions within the Act
itself in important provisions, which favor the family members of U.S.
citizens and LPRs.57
It is an established principle that the United States, as a sovereign
nation, has the power to decide who is admitted58 into the United States
and who is excluded59 or deported. 60 After determining the grounds under
which a person can be excluded or deported, Congress recognized "the
hardship that exclusion and deportation can inflict,"' 6' and as such, it
"provided a number of bases upon which the grounds for exclusion or
deportation can be waived or upon which relief from their consequences
can be accorded.,62 These waivers and forms of relief "are premised
principally upon appropriate family relationships to [United States]
citizens or permanent residents, thus furthering the objective of family
reunification which underlies many portions of the INA., 63 Some of the
most common waivers for those deemed inadmissible are for those based
on (1) medical grounds,' (2) conviction for certain crimes, 65 and (3)
security and related grounds.66

57. There are many instances in the Act where Congress has made exceptions for relatives
of U.S. citizens to promote family reunification. This Article will only focus as example on the
exclusion grounds.
58. See supra text accompanying note 19 (definition of admission).
59. See United States v. Ju Toy, 198 U.S. 253, 263 (1905) (holding the validity of the
Chinese Exclusion Act, ruled that the power of the United States to exclude aliens was no longer
open to discussion). See also Chae Chan Ping v. United States, 130 U.S. 581, 606 (1889);
Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 210 (1953).
60. See Fong Yue Ting v. United States, 149 U.S. 698, 724 (1893).
61. Austin T. Fragomen Jr. & Steven C. Bell, Removal ofAliens, 1340 PLI/Corp 289, 302
(2002).
62. Id.at 303.
63. Id.
64. The Immigration and Naturalization Act bars entry into the United States if aliens have
a "communicable disease of public health significance." Immigration and Naturalization Act
§ 212(a)(1)(A)(i), 8 U.S.C. § 1182(a)(l)(A)(i) (2006). The Department of Health and Human
Services has deemed those found to be HIV-positive as having such a disease. 42 C.F.R. §
34.2(b)(4) (1998). The Attorney General can waive this ground for exclusion. Haitian Ctrs. Council
v. McNary, 969 F.2d 1326, 1336 n.6 (2d Cir. 1992); Immigration and Naturalization Act, 8 U.S.C.
§ 11 57(c)(3). Michael Ratner, How We Closed the Guantanamo HIV Camp: The Intersection of
Politics and Litigation, 11 HARv. HUM. RTS. J. 187 220 (1998).
65. 8U.S.C.§ 1182.
66. Id.
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1. Health-Related Grounds of Exclusion
One of the revised grounds of exclusion in lIRIRA was exclusion based
on health grounds. Concern about allowing aliens who could possibly
"spread" communicable diseases to enter the United States dates back to
1879, when Congress passed the first immigration statute barring
immigrants from entering the United States for health-related reasons.67
This "exclusion served two functions: first, it protected American citizens
against contagious diseases brought in from foreign countries; and second,
it prevented immigrants from financially burdening American taxpayers
with the cost of care and treatment of these new residents., 68 These
objectives are still "present in every immigration statute dealing with the
medical exclusion of immigrants."69 Later, in 1879, Congress delegated to
the National Board of Health (NBH) "the power to enforce the rules and
regulations that prevent individuals from foreign countries with contagious
or infectious diseases from entering into the United States,' 7' and it gave
the president
the authority to appoint a medical officer at various foreign ports to
inspect the sanitary conditions of all vessels and crews bound for
the United States. Anyone found to be infected with one of the
enumerated diseases specified by the NBH was denied shore leave
at all United States ports and forced to stay aboard ship.7"
Additionally, Congress, in 1891, reformed the exclusion of aliens based
on health-related grounds by enacting legislation under which "the focus
for exclusion shifted from infectious to dangerous diseases because
advances in medical technology allowed the medical profession to treat

67. Jason Pardo, Excluding Immigrants on the BasisofHealth: The HaitianCenters Council
Criticized, 11 J. CONTEMP. HEALTH L. & POL'Y 523, 523 (1995).

[T]he members.., shall frame all rules and regulations authorized or required by
this [Act to Prevent the Introduction of Infectious or Contagious Diseases into the
United Sates and to Establish a National Board of Health], and shall make or cause
to be made such special examinations and investigations at any place or places
within the United States, or at foreign ports, as they may deem best, to aid in the
execution of this act and the promotion of its object.
Id. at 523 n.1.
68. Id. at 523.
69. Id.
70. Id. at 527.
71. Id.
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infectious diseases that were once grounds for exclusion."7 2 The healthrelated grounds for exclusion remained essentially unchanged until
Congress passed the INA, which "now serves as the basic framework for
current U.S. immigration policy."73
Because of its concern for protecting the public against "communicable
diseases of public health significance,"74 Congress amended the Act under
IIRIRA section 341 "to protect the public health by ensuring that
immigrants entering the United States receive standard vaccinations
against at least the following communicable diseases: mumps, measles,
rubella, polio, tetanus and diptheria toxoids, pertussis, influenza type B
and hepatitis B, and any other vaccinations against vaccine-preventable
diseases recommended by the Advisory Committee for Immunization
Practices."75 Yet even as Congress expressed such a concern for the
country's health by explicitly excluding persons under this section,76 it
chose to exempt from this exclusion ground immediate relatives of citizens
and LPRs.
Congress provides a waiver77 for inadmissibility based on healthrelated grounds under INA section 212(g) for an alien who
(A) is the spouse or the unmarried son or daughter, or the minor
unmarried lawfully adopted child, of a United States citizen, or of
an alien lawfully admitted for permanent residence, or of an alien
who has been issued an immigrant visa,
(B) has a son or daughter who is a United States citizen or an alien
lawfully admitted for permanent residence, or an alien who has
been issued an immigrant visa.. .7
Congress extended this waiver to aliens, and their children, who married
a U.S. citizen in good faith and "[have] been battered or [have] been the
subject of extreme cruelty perpetuated by the alien's spouse. . . ."'9 It is
important to note that under this provision, there are no other exceptions
or waivers granted for aliens seeking to enter the United States as
immigrants.

72.
73.
74.
75.
76.
77.
78.
79.

Pardo, supranote 67, at 527.
Id. at 527-28.
Id. at 528.
H.R. REP. No. 105-289, at 2 (1997).
Pardo, supranote 67, at 528.
Immigration and Nationality Act § 212 (g), 8 U.S.C. § 1182(g) (2006).
Id.
Id. § 1154(a)(1)(A)(iii)(I).
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Congress's concern for excluding aliens based on health-related
grounds is evident from its enumeration of specific illnesses for which an
alien may be excluded. However, the waiver indicates that Congress's
concern for family reunification is more important than its concern for
excluding aliens with communicable diseases of public health significance.
2. Convicted of Certain Crimes8"
Based on the U.S. immigration history, it is apparent that whenever it
is economically convenient, aliens are welcomed into the United States,
but in times of economic or political upheaval, immigrants may become
targeted by U.S. citizens. For example, "[t]he economic slowdown of the
early 1990's and the accompanying dissipation of the economic need for
and social tolerance of immigrants begged a scapegoat."'" During this
period, "[t]he American immigrant population was popularly perceived as
being responsible for a myriad of ills, including the high unemployment,
drug abuse, and crime rates, as well as for the rising costs for services such
as social welfare and medical programs. '"82
8 3 it "was [still] concerned with the
After Congress passed IMACT,
low priority INS placed on the alien criminal problem and felt that INS did
a poor job of investigating, detaining, and deporting alien criminals from
the United States."84 After Congress took action to address what it
considered the "seriousness of the criminal alien problem and the need for
stiffer penalties to combat the large number of crimes committed by
aliens,"85 "[i]n 1996, an election year, Congress seized upon the rising
swell of anti-immigrant sentiment and passed a series of laws [which
were] intended to curb illegal immigration and its purported adverse
consequences, namely crime, terrorism, and welfare abuse. 8 6 Among
those laws passed were the Antiterrorism and Effective Death Penalty Act
of 199687 and IIRIRA. The new laws "addressed the publicly-expounded
80. Id. § 1182(a)(2).
81. Bruce Robert Marley, Exiling the New Felons: The Consequences of the Retroactive
Application ofAggravated Felony Convictions to Lawful PermanentResidents, 35 SAN DIEGO L.
REV. 855, 857 (1998).

82. Id.
83. Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978 (1990).
84. Brent K. Newcomb, ImmigrationLaw and the CriminalA lien: A ComparisonofPolicies
for Arbitrary Deportationsof Legal PermanentResidents Convicted ofAggravatedFelonies, 51
OKLA. L. REV. 697, 702-03 (1998).

85. Id.
86. Marley, supra note 81, at 857.
87. Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132,
110 Stat. 1214 (1996).
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aims of expediting the expulsion of immigrants suspected of terrorism,
denying immigrants social benefits, speeding up the deportation of
criminal aliens, and reforming the immigration system in general,"88 by
amending the Act to include "harsher penalties and grave reductions of
procedural rights for resident aliens convicted of aggravated felonies."89
Congress also made "broad changes in the judicial review of deportation,
exclusion, and removal under IRIRA."90
Under the Act, Congress has specifically made aliens who have
committed certain crimes inadmissible. Aliens who were convicted of or
admitted to committing (among others) crimes of moral turpitude,9' and
those who were convicted or admitted to violations of laws or regulations
relating to controlled substances are inadmissible.92 Additionally, aliens
are inadmissible if they are convicted of two or more offenses (regardless
of whether the offense involved moral turpitude),93 or if within ten years
of seeking admission, they had procured, attempted to procure or
commercialize prostitution or came to the United States to engage in
prostitution.94 However, in order to foster family reunification, Congress
created a waiver for aliens inadmissible under these grounds if they are
relatives of U.S. citizens and LPRs. The statute, in relevant part, provides
a waiver:
[I]n the case of an immigrant who is the spouse, parent, son, or
daughter of a citizen of the United States or an alien lawfully
admitted for permanent residence if it is established to the
satisfaction of the Attorney General that the alien's denial of
admission would result in extreme hardship to the United States
citizen or lawfully resident spouse, parent, son, or daughter of such
alien. 95
Congress manifested its concern regarding the exclusion of criminal aliens
by listing conviction of certain crimes as a ground for exclusion. However,
it is apparent from the waiver that Congress's concern for family

88. Marley, supra note 81, at 858.
89. Newcomb, supra note 84, at 703.
90. Id.
91. Immigration and Nationality Act § 212(a)(2)(A)(i)(I), 8 U.S.C. § 1182 (2006).
92. Id. § 1182(a)(2)(i)(II).
93. Id. § 1182(a)(2)(B).
94. Id. § 1182(a)(2)(D).
95. Id. § 1182(h)(1)(B). Note that the waiver only applies for a conviction of violation of
federal laws or regulations relating to controlled substances.

Published by UF Law Scholarship Repository, 2007

13

Florida Journal of International Law, Vol. 19, Iss. 2 [2007], Art. 3

FLORIDA JOURNAL OF INTERNATIONAL LAW

[Vol. 19

reunification is of greater magnitude than its concern for excluding such
criminal aliens.
3. Security and Related Grounds96
As early as 1798, Congress authorized the President, under the Alien
Act of 1798, to arrest and deport noncitizens deemed dangerous and an
agent of a country at war with the United States.97 As recently as the
1990s, Congress again identified that removing alien terrorists from the
United States and preventing them from entering the United States in the
first instance are two of the "most intractable problems of immigration
enforcement., 98 "One of the fundamental methods to combat [these]
security threats has been through strengthening immigration law."' 99
Thus, under the Act, Congress has ensured that "[a]ny immigrant who
is or has been a member of or affiliated with the Communist or any other
totalitarian party (or subdivision or affiliate thereof), domestic or foreign
is inadmissible" to the United States."°° However, in furthering the goal of
family reunification, Congress has made an exception that allows the
Attorney General to waive this exclusion ground:
in the case of an immigrant who is the parent, spouse, son,
daughter, brother, or sister of a citizen of the United States or a
spouse, son, or daughter of an alien lawfully admitted for
permanent residence for humanitarian purposes, to assure family
unity, or when it is otherwise in the public interest if the immigrant
is not a threat to the security of the United States.''
Congress clearly indicated its concern with respect to national security
through its enumeration of security and related grounds as a basis to
exclude immigrants. However, based on the explicit waiver, it is also clear
that Congress's concern for family unity outweighed its concern for
exclusion of such excludable aliens.

96. 8 U.S.C. § 1182(a)(3).
97. Farrah G. De Leon, Girding the Nation's Armor: The Appropriate Use of Immigration
Law to Combat Terrorism, 3 REGENT J. INT'L L. 115, 123 (2005).

98.
99.
100.
101.

H.R. REP. No. 104-518, at 115 (1996) (Conf. Rep.).
De Leon, supra note 97, at 123.
8 U.S.C. § 1182(a)(3)(D)(i).
Id. § 1182 (a)(3)(D)(iv).
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D. Adjustment of Status
LPR status can be achieved two ways: by visa processing outside the
United States under the jurisdiction of the Department of State, or by
applying to the Department of Homeland Security for "adjustment 1of2
status" under section 245 of the Immigration and Nationality Act.
Adjustment of status is the process by which an alien becomes "lawfully
admitted for permanent residence"' 0 3 without leaving the United States,
and it is granted to
an alien who was inspected and admitted or paroled"° into the
United States ... if (1) the alien makes an application for such
adjustment, (2) the alien is eligible to receive an immigrant visa,
and is admissible to the United States for permanent residence, and
(3) an immigrant visa is immediately available to him at the time
his application is filed."°5
For example, suppose that X, a U.S. citizen, meets, and eventually
marries Y, a Canadian national in the United States attending college on
a nonimmigrant student visa. After marrying, X files a relative petition on
behalf of Y. Of course, both X and Y would prefer that Y remain in the
United States through the application period until Y becomes a permanent
resident. If Y must leave the country for the interview, she may be
separated from X during the application process, and she would be
required to endure a laborious, and sometimes lengthy, process to return
102. § 1255.
103. Id.§ 1 101(a)(20) (defining "lawfully admitted for permanent residence" as "the status
of having been lawfully accorded the privilege of residing permanently in the United States as an
immigrant in accordance with the immigration laws, such status not having changed.").
104. Id.§ 11 82(d)(5)(A). The Immigration and Nationality Act provides that
[t]he Attorney General may... in his discretion parole into the United States
temporarily under such conditions as he may prescribe only on a case-by-case
basis for urgent humanitarian reasons or significant public benefit any alien
applying for admission to the United States, but such parole of such alien shall not
be regarded as an admission of the alien and when the purposes of such parole
shall, in the opinion of the Attorney General, have been served the alien shall
forthwith return or be returned to the custody from which he was paroled.
Id.
105. 8 U.S.C. § 1255(a). However, this section shall not be applicable to (1) an alien crewman;
(2) an alien (other than an immediate relative as defined in section 1151 or a special immigrant
described in section 1101(a)(27)(H), (I), (J), or (K); or (3) any alien admitted in transit without visa
under section 11 82(d)(4)(C).
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to the United States. In this case, Y is able to remain in the United States
because she qualifies for adjustment of status under INA section 245. Y
was lawfully admitted into the United States on a student visa, which is
still valid, and she has not engaged in unauthorized employment. Further,
a visa is available to her as an immediate relative of X, and she otherwise
appears to be an alien admissible to the United States.
Consistent with the Act's goal of maintaining unity of the nucleus of
immediate family members, 0 6 Congress has made exceptions to section
245,107 which permit immediate relatives of U.S. citizens to adjust their
status even when they have held unauthorized employment and are in the
United States unlawfully. 8 Thus, assume that at the time X married Y, Y
had, for whatever reason, overstayed her visa, so she was then out of
status, and she had found unauthorized employment after remaining in the
United States undocumented. Because at the time of her application Y is
an immediate relative of a U.S. citizen, she would still be able to remain
in the United States while awaiting her permanent resident status. She may
also be permitted to work even if at the time her application was filed, she
was out of status, and even if she had held unauthorized employment. She
need only have been lawfully admitted into the United States and deemed
admissible at the time of entry.
Finally, assume that Y came to the United States but was never
lawfully admitted. For three years, she was undocumented and worked
without authorization. While working, she met X, and they eventually
married. X now files a relative petition on Y's behalf and, just as in the
previous examples, would prefer Y to remain in the United States while
the application process is completed. Unfortunately, here Y will have to
leave the United States and complete her application overseas. The only
bar to adjustment, other than qualifying as inadmissible, is that to aliens
who are in the United States without having been admitted or inspected.
Section 245 was amended in 2000 to exclude from status adjustment an
alien

106. Id. § 1255(c). A clear example of congressional action in the area of immigration law
aimed at maintaining the family nucleus was the passage of what is known as the family unity
provisions under IIRIRA (referred to as "Note 1" to Immigration and Nationality Act, § 1255A
located at the end of the section) which provides in part relief from removal to the spouses and
children of applicants under the "amnesty" program who did not qualify for amnesty. Illegal
Immigration Reform and Immigrant Responsibility Act, Pub. L. No. 104-208, 110 Stat. 3009
(1996).
107. 8 U.S.C. § 1255(c).
108. Id.
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who hereafter continues in or accepts unauthorized employment
prior to filing an application for adjustment of status or who is
[unlawfully"' present in the United States] on the date of filing the
application for adjustment of status or who has failed (other than
through no fault of his own or for technical reasons) to maintain
continuously a lawful status since entry into the United States."'
In short, most aliens who were lawfully admitted into the United States,
who have not held unauthorized employment for which a visa is available,
and who are otherwise admissible may change their status from alien to
lawful permanent resident without leaving the United States. However, an
alien who was not admitted or inspected upon entry, who has held
unauthorized employment, who is out of status, or for whom a visa is not
immediately available is not permitted to adjust under section 245.111
Prior to the passage of IRIRA, in all three examples, Y would
eventually become a permanent resident while remaining in the United
States as an immediate relative of a U.S. citizen. Of course, where Y had
entered the United States without inspection, she would have to leave for
final processing of papers, thereby separating her from X and subjecting
her to a more prolonged and tedious process. However, the passage of the
1996 Act and the three-year bar currently in effect created an additional
obstacle, which may result in Y being found inadmissible and forcing her
to be separated from X for a significant amount of time. After 1996, Y not
only finds herself unable to adjust her status in the United States but also
risks being found inadmissible under INA section 212(a)(9)." 2
Considering the Act's goal of family unity, and considering the fact that
throughout the Act, Congress has frequently made exceptions to
accommodate the needs of immediate relatives of U.S. citizens and LPRs,
the result of IIRIRA's passage, specifically section 212(a)(9)(B), are
inconsistent with that goal." 3 It is true that IRIRA's stated goal was to
detain and remove from the U.S. immigrants with criminal convictions114
and to cut immigration numbers "regardless of who will bear the
consequences.""' 5 However, in light of the long-standing goal of family
109. Id. § 1255(a)(9)(B)(ii) (defining unlawful presence as presence in the United States "after
the expiration of the period of stay authorized by the Attorney General or is present in the United
States without being admitted or paroled").
110. Id. § 1255(c).
111. Id. § 1255(a).
112. 8 U.S.C. § 1182(a)(9).
113. Id.§ 1182(a)(9)(B).
114. Id.§ 1182(a)(2).
115. Guzman, supra note 25, at 116.
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unity, it is unacceptable that passage of this Act should continue to
separate families and force immediate relatives of U.S. citizens and LPRs
to choose between risking inadmissibility, through a required departure
from the United States, or remaining in the United States unlawfully with
all the consequences that decision entails.
III. CONCLUSION
Congressional efforts in the passage of the Antiterrorism and Effective
Death Penalty Act (AEDPA), 1 6 the Illegal Immigration Reform and
Immigrant Responsibility Act (IJRIRA)," 7 and the like constitute
overreaching while engaged in a genuine desire to remedy a problem that
lawmakers acknowledged face our country. While signing one of those
acts into law in 1996, President Bill Clinton noted the inherent unfairness
in fighting terrorism by including regular hard-working immigrants: "This
bill also makes a number of major, ill-advised changes in our immigration
laws having nothing to do with fighting terrorism. These provisions
eliminate most remedial relief for long-term legal residents."'' 8 As
President Clinton predicted, the unfortunate result of these laws has been
to unfairly reduce the opportunity for immigrants in general and Hispanic
immigrants in particular, a population that became the largest American
minority group in 2003."9 Consequently, Latino immigrants have been
significantly impacted the most by the recent legislation. The legislation
has made it almost impossible for those that want to come to the United
States to remain and adjust their status, thereby contributing to the increase
in increasing illegal immigration. Comprehensive immigration reform
should include a revisiting of the 1996 legislation to address this
unfairness.
This Article has suggested one specific area in which congressional
action could result in making legal immigration available to Hispanics
while not risking the security of this country. I propose an amendment to
section 245 of the Immigration and Nationality Act that would effectively
exempt U.S. citizens' immediate relatives from the bar to adjustment of
status, which is created by section 212(a)(9) allowing immediate relatives
116. § 401-443, 110 Stat. at 1258-81.
117. Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104-208,
Div. C, 110 Stat. at 3009-546 through 3009-724 (1996).
118. Statement by President William Jefferson Clinton Upon Signing S. 735 (The
Antiterrorism & Effective Death Penalty Act of 1996), 142 CONG. REc. 961-3, 110 Stat. 3009-749
(1996).
119. See THE WORLD ALMANAc AND BOOK OFFACTS 7(Erik C. Gopel ed., 2005).
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not previously inspected and admitted 120 to adjust their status (remain in
the United States) thereby obviating the need to leave and be subjected to
the provisions of section 212(a)(9). This amendment will only benefit a
small number of aliens, will not create a security risk to the United States
and will promote family unity while discouraging illegal immigration. I
contend that this corrective action would allow our nation to begin a return
to our national policy of family reunification.

120. Immigration and Nationality Act § 101(a)(13)(A), 8 U.S.C. § 1101(13) (2006) (defining
the terms "admission" and "admitted" to mean "the lawful entry of the alien into the United States
after inspection and authorization by an immigration officer.").
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